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COVENANT TO RESTRICT USE OF PROPERTY

ENVIRONMENTAL RESTRICTION

(Re: A portion of the former Kaiser Steel Mill site known as the West Slag Pile)

This Covenant and Agreement ("Covenant") is made by and between CCG Ontario, LLC (the

"Covenantor"), the current owner of subject property to be res_cted herein, situated in the County of

San Bemardino, State of California, described in Exhibit "A", attached hereto and incorporated herein

by this reference (the "Property"), and the State of California aofing by and through the California

Environmental Protection Agency, Department of Toxic Substances Control (the "Department").

Pursuant to Civit Code section t471(c) and Health and Safety Code Sections 25222.1 and 25355.5 the

Department has determined that this Covenant is reasonably necessary to protect present or future

human health or safety or the environment as a result of the presence on the land of hazardous materials

Os specifically described betow.
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The Covenantor and the Department, collectively referredto as the "Parties", therefore intend

that the use of the Property be restricted as set forth in this Covenant, in order to protec[ human health,

safety and the environment.

ARTICLE I

STATEMENT OF FACTS

1.01 The West Slag Pile, a 134-acre parcel, is. more particularly described and depicted in

Exhibit "A" and Figure 1 attached hereto and incorporated herein by this reference.' The Property is a

portion of the former Kaiser Steel Mill and is located in an area bounded by the 1-10 freeway to the

south, a Southern California Edison (SCE) transmission line easement to the west, San Bemardino

Avenue to the north, and the San Sevaine Drainage Channel and East Slag Pile to the east, in the County

of San Bemardino, State of California.

1.02 In August 1988, DTSC entered into a Consent Order for the remediation of the Property

with the previous landowner, Kaiser Ventures Inc. The current landowher, CCG Ontario LLC, acquired
i

the Property In August 2000, and entered into an Tmminent and Substantial Endangerment

Determination and Consent Order with the Department, pursuant to I-Iealth and-Safety Code section

25355.5, on August 10, 2000 (August 2000 Consent Order). The West Slag Pile was formerly part of

Operable Unit No. 3 (OU-3) of the former Kaiser Steel Mill as set forth in the August 2000 Consent

Order.

1.03 All of the West Slag Pile was used by the former Kaiser Steel Corporation for storage "

and disposal of slag. In addition to slag, construction debris was incorporated into the slag piles. Slag is

an inert by-product from the steel making process. Slag is considered a marketable by-product of the

steel industry. Operations to mine and process the slag on the West Slag Pile began in 1994 and

continued through 2001, 'when the slag processing operations were moved to the East Slag Pile. In
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1999, the West Slag Pile was estimated to contain between 3.5 to 4 million tons of slag, some of which

/:
was subsequently removed in the following two years of mining operations. -.

1.04 Kaiser Ventures Inc., the former landowner, sampled and analyzed the slag in the East

and West Slag Piles to characterize the material. The results were presented to DTSC in the report

"Slag Sampling and Analysis, East and West Slag Piles" (SCS Engineers, February 18, i997). Based

on the data presented in that report, the Department determined that the slag in the West and East Slag

Piles is not a hazardous waste and does not pose an unacceptable risk to human health or the

environment (letter from Greg Holmes, to Anthony Silva, Kaiser Ventures Inc., January 6, 1998). In

December 1998, Kaiser Ven_tres Inc. completed a remedial investigation of the West Slag pile, which

included sampling and analyzing the slag and surrounding soils. Kaiser Ventures Inc. submitted a

summary of the sampling results to the Department ("Sampling Summary for West Slag Pile, Operable

Unit 3, Former Kaiser Steel Mill, Fontana, California," Mission Geoscience, Inc., January 20, 1999).

t. 05. Elevated levels of arsenic were found in soils in and around the West Slag Pile (Sampling

:

Summary for West Slag Pile, Operable Unit 3, Former Kaiser Steel Mill, "Fontana, California, Mission

Geoscience, Inc., January 20, 1999). Concentrations of arsenic in soil have been found to range from

non-detect to 18.2 mg/kg, with a mean of 5.19 rrig/kg and a 95% upper confidence liraJt (UCL) of 6.21

mg/kg. Arsenic is a hazardous material as defined in H&S Code Section 25260. Background

concentrations of arsenic present were detected at 10.4 mg/kg.. The concentrations above background

present a risk that exceeds lx104 cancer risk. The Department concurred that a Prel/minary

Endangerment Assessment (PEA) was not necessary for the site, but required an "industrial-use only

deed restriction" because of elevated levels of arsenic in native soils within and surrounding the West

Slag Pile (letter from Greg Holmes, to Erie Hendrix, Mission Geoscience, Inc., February 17, 1999).

_. 1.06 The Validated slag sampling results, along with a report of other remedial investigation

acldvities undertaken by Kaiser Ventures Inc., were formally presented tothe Department m_e "'Report
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of Remedial fnvestigation, West Slag Pile, Operable Unit No. 3, former Kaiser Steel Mill, Fontana,

_S

California" (Mission Geoscience, Inc., February 5, 1999). Based on the data preset/ted in the Report of

Remedial Investigation, the Department concluded that neither further investigation nor remedial action

was necessary at the West Slag Pile, and that the reqtfirements of the August 1988 Kaiser Consent Order

had been satisfied with respect to the West Slag PiIe. The Department further requested, however, that

an "Environmental Grading and Construction Activity Contingency Plan" be developed and submitted

to the Department prior to commencing any grading or construction activities (letter from Greg Holmes,

to Anthony Silva, Kaiser Ventures Inc., March 17, 1999).

1.07 CCG Ontario LLC purchased the property from Kaiser Ventures Inc. in August 2000,

and began redevelopment of the property in 2001. CCG Ontario LLC prepared and submitted to the

Department an "Environmental Grading and Construction Activity Contingency Plan ""(IT Corporation,

April 17, 2001) for the West Slag Pile.

1.08 Grading of the West Slag Pile began in June 2001 with concurrence from the

Department. As part of site preparation, the remaining slag from the We.st Slag Pile was removed and

any construction debris encountered was segregated in accordance with the Environmental Grading and

Construction Activity Contingency Plan. Some slag was returned to the area of the West Slag Pile as

engineered fill, as approved by the Department; construction debris was removed fi'om the property.

Grading of the West Slag Pile is now substantiaUy complete, and a Parcel Map for the entire Kaiser

Commerce Center, of which the West Slag Pile property is a part, will be filed with San Bemardino

County in April 2002.

1.09 The Department determined that no further investigation, remed{al action, or Preliminary

Endangerment Assessment was necessary for the West Slag Pile, contingent upon an industrial-use only

deed restriction and an Environmental Grading and Construction Activity Contingency Plan. Based on

this earlier determination, the Department redefined OU-3 to exclude the West Slag Pile as set forth in
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the August 2000 Consent Order. CCG Ontario complied with the requirement for the Environmental

Grading and Construction Activity Contingency Plan, but later discovered that the deed restriction
/

required by the Department had never been placed by Kaiser Ventures Inc. Therefore, to comply with

the Department's requirements, and in order to protect human health, safety and the environment as a

result of elevated levels of arsenic in soils in and around the West Slag Pile, the Covenantor agrees that

it is reasonable and prudent to enter into the land use restrictions provided for in this Covenant.

ARTICLE II

DEFINITIONS
I

2.01 .Department. "Department" means the State of California by and through the Department

of Toxic Substances Controt and includes its successor agencies, if any.

2.02 Owner. "Oveper"shall include the Covenantor, the Covenantor's successors in interest,

and their successors in interest, including heirs and assigns, during his or her ownership of all or any

portionoftheProperty. /

2.03 Occupant. "Occupant" means Owners and any person or entity entitledby ownership,

leasehold, or other legal relationship to the right to occupy any portion of the Property.

2.04 Covenantor. "Covenantor" shallmean CCG Ontario LLC.
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ARTICLE Iff
J

GENERAL PROVISIONS
/

3.01 RestrictionstoRun withtheLand.ThisCovenantsetsforthprotectiveprovisions,

dovenants,restrictions,andconditions(collectivelyreferredtoas"Restrictions"),subjecttowhichthe

Propertyandeveryportionthereofshallbeimproved,held,used,occupied,leased,sold,hypothecated,

encumbered,and/orconveyed.EachandeveryRestriction:(a)runswiththelandinperpetuity

pursuanttoH&SC sections25222.125355.5(a)(I)(C)andCivilCodesection1471;(b)inurestothe

benefitofandpasseswitheachandeveryportionoftheProperty;(c)shallapplytoandbindall

subsequentOccupantsoftheProperty;(d)isforthebenefitof,andisenforceablebytheDepartment;

and (e) is imposed upon the entire Property unless expressly stated as appficable only to a specific

portion thereof.

3.02 Binding upon Owners/Occupants. Pursuant to H&SC sections 25222.1, 25355.5(a)(1)(C),

this Covenant binds all Owners of the Property, their heirs, successors, and assignees, and the agents,

employees, and lessees of the owners, heirs, successors, and assignees. Pursuant to Civil Code section

1471(b), all successive owners of the Property are expressly bound hereby for the benefit of the

Department.

3.03 Written Notice of Hazardons Substance Release• The Owner shall, prior to the sale,

lease, or rental of the Property, give written notice to the subsequent transferee that chemical substances

have come to be located on or beneath the Property, pursuant to Health and Safety Code section

25359.7.

3.04 h9orporation into Deeds and Leases. The Restrictions set forth herein shall be

incorporated by reference in each and all deeds and leases for any portion of the Property.

3.05 Conveyance of Property. The Owner shall provide notice to the Department no later than

thirty (30) days after any conveyance of any ownership interest in the Property (excluding mortgages,
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Hens, and other non-possessory encumbrances). The Department shall not, by reason of this Covenant

alone; have authority to approve, disapprove, or otherwise affect a conveyance, except as otherwise

provided by law, by administrative order, or by a specific provision of this Covenant.

ARTICLE IV

RESTRICTIONS

4.01 Prohibited Uses. The Property shall not be used for any of the following pttrposes:

(a) A residence, including any mobile home or factory built housing, constructed or installed

for use as a permanently-occupied residential human habitation.

(b) A hospital for humans..

(c) A public or private school for persons under 21 years of age.

(d) A day care center for children.

4.02 Access for Department. The Department shall have reasonable fight of entry and access -

to the Property for inspection, monitoring, and other activities consistent with the purposes of this

Covenant as deemed necessary by the Department in order to protect the public health or,safety, or the

environment.

ARTICLE V

ENFORCEMENT

5.01 Enforcement. Failure of the Owner or Occupant to comply with any of the Restrictions

specifically applica_ble to it shall be grounds for the Department to require that the Owner modify or

remove any improvements ("Improvements" herein shall mean all buildings, roads, driveways, and

paved parking areas), constructed or placed upon any portion of the Property in violation of the

Restrictions. Violation of this Covenant shall be grounds for the Department to file civil or criminal

actions as provided by law.
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ARTICLE VI

VARIANCE AND TERM/NATION

6.01 Variance. The Owner, or with the Owner's eonsent, any Occupant, may apply to the

Department for a written variance from the provisions of this Covenant. Such application shall be made

in accordance with H&SC section 25233.

6.02 Termination. The Owner, or with the Owner's consent, any Occupant, may apply to the

Department for a termination of the Restrictions or Other terms of this Covenant as they apply to all or

any portion of the Property. Such application shall be made in accordance with H&SC section 25234.

6.03 Unless ended in accordance with the termination paragrapli above, by law, or by the

Department in the exercise of its discretion, this Covenant shall continue in effect in perpetuity.

ARTICLE VII

MISCELLANEOUS

7.01 No DedicationIntended.NothingsetforthinthisCovenantshallbe ¢onstrgedtobea

giftordedication,orofferofa gi_ordedication,oftheProperty,oranyportionthereoftothegeneral

publicoranyoneelseforanypurposewhatsoever.

7.02 Reeordation.TheCovenantershallrecordthisCovenant,withallreferencedExhibits,in

the Cotmty of San Bernardino within ten (10) days of the Covenantor's receipt of a fully executed

original.

7.03 Notices. Whenever any person gives or serves any Notice ("Notice" as used herein

includes any demand or other communication with respect to this Covenant), each such Notice shall be

in writir_ and shall be deemed effective: (1) when delivered, if personally delivered to the person being

served or to an officer of a corporate party being served, or (2) three (3) business days after deposit in

the mail, if mailed by United States mail, postage paid, certified, re_rn receipt requested:
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To Owner: CCG Ontario, LLC
3990WesterlyPlace, Suite200 ._.-
NewportBeach,California92660

/Attention: Charlie McPhee , -

To Department: Department of Toxic Substances Control
5796 Corporate Avenue
Cypress, California 90630
Attention: Thomas Cota, Chief
Southern California Cleanup Operations Branch--Cypress

Any party may change its address or the individual to whose attention a Notice is to be sent by

giving written Notice in compliance with this paragraph.

7.04 Partial Invalidity. If any portion of the Restrictions or other term set forth herein is

determined by a court of competent jurisdiction to be invalid for any reason, the surviving portions of

this Covenant shall remain in full force and effect as if such portion found invalid had not been included

herein.

7.05 Statutory References. All statutory references include successor provisions.

IN WITNESS WHEREOF, the Parties/execute this Covenant.
W/

Covenantor: CCG Ont_o, LLC / /

By: _ _________L '

Date: ....z__ I O .-O2-.--

Department of Toxic Substances Control

Tide: ,_4_C_'_4" d_

Date: By:
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STATEOF CALIFORNIA ) _
,

COUNTY OF _U._.} '_°_'_ )

Ont_s l_ _¢_._ dayof _,_ tL. intheyear _" "_, ___c_ z_ , before me

,..j _C( 2 ___/',,C'c_ ,'7"- , personally appeared _,_

, personally known to me (or proved to me on

the basis of satisfactory evidence) to be the person(s) whose name(s) is/are subscribed to the within

instrument and acknowledged to me that he/she/they executed the same in his/her/their authorized

eapacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or the entity upon

behalf of which the person(s) acted, executed the ins_ument.

WITNESSmyhandandofficialseal.

Signature " /
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CAUFORN"_ ALL=PURPOS;: AC_OWLEDGi_EHT ,_:+

State ef Ca(ifomia "_
ss.

Countyof _P'_'_ _'__----

Dat_ N_me a t_o_f (_f_cer (e.g., =Jane_e, Notary Pu_Sc_

personatlyappeared_. _'_L_'_x-_ _r_.C_" u _t_
Name(s) ol Signer(s)

nally known to me
d to me on the basis of satisfactoPJ

evidence

to be the person(s) whose name(s) is/are
subscribed to the within instrument and

acknowledged to me that he/she/they executed

the same tn his/her/their authorized

capacffy(ies), and that by his/hedtheir

signature(s) on the instrument the person(s), or

,_ ",,,_,_- ,_.,.,.__ ___,,,._ _nr_,_ _ Orange C_unty [ the entity' upon behalf of which the person(s)
_ _Y_'_'""'_ acted, executed the instrument.

WITNES_,_se .at:--_"

OPTIONAL
Thoughthe tnformationbelow is not [equi_d by law, it mayprove valuabe to persons relying on the documentand could p[even

fraudulent removal and reattachment of this form to another decumenL

Description of Attached Document

.ritle or Type of Document: _OL)_,P¢_" _ _'o _'__._'CR.tC_" _ _ _.._ _,e_J_o_pt _I"-_[_L

Document Date: ._.\_.._. k_, ! _._o_._)... NumberofPages: _:O

Capacity(ies) Claimed by S+gner

Signer'sName: "_k-L_LS_ _YN._.C_f_L. C_:_"(_" +
R]Chr_'[Hu MBPRIN

OE.S_GNER

_codiVidua I TopolthtJmbhem
rporate Officer--'rifle(e): _-,_W_.__._'_

1"3Partner-- _ Limited [] General

[] Attorney-in-Fact
O Trustee

[] Guardian or Conservator

[] Other:

Signer Is Representing:

) 1999 Nzd_onaJNotary Associ_tio_• 9350 De Solo Ave,. P.O.Box 2402 • C_latswo_. CA 91B13-2402 • w'_,'cn_on_not_rg pred. _Yo.5,_7 Reot_e_ C_J]T_JII-FIe_1-,80087_-6827



l "PARCEL MAP NO. 15118

BEING A SUBDIVISION OF A PORTION OF SECTION 21. TOWMSNIP 1 SOUTH; RANOE
6 WEST, SAN BERNARDIHO MERIDIAN AND A PORTION OF PARCEL 3 OF" PARCEL, NAP

NO. 8682, AS PER MAP RECORDED IN BOOK 89, PAGES 37 THROUGH 43, INCLUSIVE

\ OF PARCEL MAPS, IN THE COUNTY OF" SAN EtERNARDINO, STATE OF CAt.JFORNIA
Associafed Engineers, Inc. DECEMBER 200,1 ;



B,_HIBIT '=A"

LEGALDESCRIPTION ""
(DeadRestriction)

dBeinga portionof Section21, Township1 South,Range6 West,SanBernardlnoMeridian,situate inthe
Countyof San Bemardino,State ofCa!lfornla,moreparticularlydescribedas follows:

Commencingatthenorthwestcornerof saidSection21;thence North89°04'50" East,642.41feetalong
the northline ofsaidSection21 to a pointin the eastsdy}insof the ]andconveyedto EDISON
SECURITIESCOMPANYby deedrecordedinBook2837 Page493of Official.RecordsofsaidCounty,
said pointbeingtheTRUE POINT OF BEGINNING;_hanceNorth89°04'50° East,2020.54feetalongthe
northlineof saidSection21 to theNorth1/4comerthereof;thenceNorth89o07'44" East,50.01 fast
continuingaJongsaidnorthlineto a pointona lineparallelwithand50.00 feet eastedyofthe center114
SectionlineofsaidSection21; thenceSouth00=21'34"West,2285.79 feet alongsaid parallelline to e
pointonthe oantedineof ValleyBoulevardasdescribedInDocumentNo.2001-0415861of Official
Records,said pointbeingon a non-tangentcurveconcavesoutherly,havinga radiusof 2200.00feet, e
radial bearing tosaidpointbearsNorth00°48'52"East,thannewestedyalongsaidcurveandsaid
oantadinethrougha centralangleof 00000'57" anarolengthof0.61 feet;,thenceSouth00°21'34"West,
108.52feet to a pointon thenortherlylineof the landGrantedto theStateof Californiaper DocumentNo.
2002-0094704-of OfficialRecords;thenceNorth89°59'37"West,175.12 alongthe northerlylineof said
I_mdto a pointonthe nerthsdylineofthe landGrantedtothe Statsof Californiaper DocumentNo.2002-
0094703 of OfficialRecords;thencealongthenortherlylineof saidtendthefollow_ng;thenceSouth
00006'09"West, 67.35feet; thenceSouth31°00'50"West,18.64feet;thenceSouth00002'57"West, 38.26
feet; thenceSouth30°55'06" East, 18.51 feet to the beginningofa non-tangentcurveconcave
northwesterlyhavinga radiusof 475.72feat,a mmdlailineto saidpointbearsSouth89°42'57"East;thence
southerlyalongsaid curvethrougha centralangleof67°29'32"anarclengthof 660.38 feet;thenceSouth
72033'45''West,190.85feet; thenceSouth77°06'51"West,169.38feet; thenceSouth72°53'0"("West,
103.48feat; thenceSouth69°05'22"West,226.31feet;thence_outh72°64'09"West,166.37feat;thence
South74002'59" West,141.07feet;thenceNorth84°53'51'`West,63.42 feet;thenceSouth74°02'59" "
West, 70.87 feet;thence North84°53'51"West,471.63feettothe beginningof a tangentcurveconcave
northerlyhavinga radiusof a.'H.23feet;thencewesterlyalongsaidcurvethrougha cJantraiangleof
04003'52TMan arc lengthof31.51 feet;thenceleavingsaidnorthedylineNorth00°06'25"East,3197.96feet
totheTRUE POINT OF BEGINNING.. /

E_ccepttherefromthe _otiowing:

Commencingatthe northwestcornerof saidSection21;thenceNorth89004'50"East,1590.54feet _dong
the northlineofsaidSection21; thenceSouth00°06'25"West,1320.77feetto the TRUE POINT OF
BEGINNING;thence continuingSouth00=06'25"West,878.33 feet;thenceSouth89°39'37" East,495.74
feet;thenceNorth00006'25" East,879.06feet;,thenceNorth89°38'26" West,495.74 feet tothe TRUE
POINT OF BEGINNING.

The land hereindescribedcontainsapproximately134.12acres.

All bearingsanddistancesinthisdescdptionaregrid,basedontheCaliforniaCoordinateSystem(NAt)
83), ;'one 5. To obtaingrounddistances,dividethe(grid)distanceshownby0.99993670(average
combinationfactor).

Thisdescriptionpreparedundermydirection:

LicenseExpires06130/04 I___ _ _ r I ,I
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